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BRIEF QN BEHAL’F_ OF APPELLANT JOHNSHE HOOVER

L KIND OF PIRQC‘E'EDING AND NATURE OF RULING IN LOWER TRIBUNAL 7

This; isacivil action wherein Apbellant J ohnﬁie Hbo'ver- (° ‘Api)eﬂant Hoover”) seeks specific
performance éf an orai contract bétWeeﬁ Appéllant. Hoovef andrAppellee Peter K. Moran (“Appgllee
Moran”), President and Chief’ Executive O.ﬂicerrof Princess Beverly Coal Company (“Princess Beverly”).
By Agreed Order.entercd March 29, 2004, Princess Bevgrly was dismissed as a defendaﬁt from thié .
action, with prejudice.. E |

Appellant Hoover appeals herein the judgment réndered in the Circuit Court of Kanawha County
on January 2, 2007, which denied the “Motion of Johnnie Hoover for Reconsideration of Order Granting
t)efendant, Petér K. Moran’s Motion fo Dismiss.”
Il FACTS OF THE CASE .

Appellant fohnnie Hoover was employed by Princess Beverly Coal Company as a union miner

from July 12, 1984 through February 29, 2000. He worked at the Cabin Creek, West Virginia coal mine



asamechanic, welder and equipment operator. For a period of time, at least during the mid-1980's until

the early 1990's, Princess Béverly experienced financial difficulties, wherein the coal company had a hard

time meeting its payroll and in purchasing equipment, materials, parts and supplies on credit.! (See

“Plaintiff’s Response To And Memorandum In Opposition To Defendants’ Motion To Dismiss,” PlaintifPs

Affidavit, 4 1-2)

Onor about Febraary 5, 1985, Appellee Moran, then President of Princess Beveﬂy, approached .

Appellant Hoover “and asked if he could borrow $20,000 to pay the company’s real estate taxes on

~ property it owned in Greenbrier County.” /d., ¥ 3. Although Appellant Hoover.did not know why he, an

employee, was aékéd to make such a I_oan, he nevertheless agreed,_ as evidenced by cancelled check =

number 118, dated Feﬁrﬁary 53,1985, made payable to “Princes;s Béverly Coal CO'_’” drawn bn Appellant
Hoover’s personal checking account at the Home National Bank, Sutton, West Virgiriia. The loan was
to be repaid in sixty days and was ﬁurportedly secured by a DHSK Dozer, pursuént to the promissory note
Writteﬁ onthe company’s letterhead, also dated Febm@ 5,1985, aﬁd executed by Péul K. Mo:r.an, Vice
President. Id., 1 3—;1‘ (éopies ofthe cancell.e.:d check and prdmissory note are attached to Plaintiff‘ s
Afﬁdav_it as Exhibits 1 and 2.)

According to Appellant Hoover’s Affidavit, Appellee Moran informed him, a few days before the
© $20,000 loan was to be repaid, that “the company did not have the money to repay the loan oﬁ time and

asked for an extension.’”

1

_ Appellant Hoover stated in his Afﬁdévit that the coal company’s loss of credit was at least in part
due to the withholding of financial backing by Lawson Hamilton, a principal of the company. 1,6

2
Ultimately, the $20,000 loan was paid back in installments, “with the final payment being made two

2



Appellant Hoover further stated in his Affidavit, as follows:

Peter Moran also asked your affiant if he was willing to continue to make loans of cash and

equipment to the company as needed and to purchase parts for use by the company. In

exchange for the extension of the due date on the promissory note and the agreement by

your affiant to make his personal funds available for use by the company to buy parts and

equipment necessary to its ongoing operation, Peter Moran stated that he would pay your

affiant 10% ofthe sale price of the company if and when it was sold. Peter Moran further

promised your affiant that all company profits would be put back into the company and

that, if your affiant worked together with him, the company would make it. Your affiant

agreed to these terms.

d, N5

Subsequently, underthe tenﬁs of the parties’ oral agreement, and as evidenced by the course of
dealings between Appellant Hoover and Appeilée Moran, Appellant Hoover made his personal funds
available as a de facto line of credit. Accordingly, in the Spring of 1985, Appellant Ioover used his
personal funds to buy parts forthe Cabin Creek coal company’s equipment at various pai’t_s suppliers,
na:fﬁeiy Industrial Rubbe_r & Supply and Persinger Supply, in Charleston, and the NAPA Store, in Marmet.
d, 8

Appellant Hoover estimated that he spent an average of between $6,000 and $8,000 per month
from his own personal fuﬁds, over a two to three year period, purchasing parts for the company, and further
described the “procedure™ as follows: “. . . as parts were needed, he (Appellant Hoover) would go to
suppliers and buy the parts with his own personal funds. Your affiant would then Would give the sales

receipts o Peter Moran, who would in turn would forward them to the company’ s accounting office. Your

affiant would eventually be reimbursed by the accounting office.” I, ]9

to three years after the loan was first made.” Id., 7.

3




Pursuant to Appellant Hoover’s Affidavit, he used his own personél fundsto purchase the following
“equipment and services for the coal company’s use:

A. a dozer blade and a Caterpillar model 773 rock truck bed purchased from another
southern West Virginia coal company;

B. arotary drill from Crown Hlﬂ Equipment was purchased for §7,000 and was utlhzed by
the company for parts in its drills;

C. a Caterpillar 14 B Grader was purchased on or about November 8, 1988 for $3,180,
which the coal company was to have rented from Appellant Hoover; however Appellant
Hoover sold the grader after two or three years When no rental payments were made by
the company,

D.  Appellant Hoover used his own personal truckona fegular basis, ormade it available fo
- other company employees, for trips to purchase parts and equipment for the company; he

was reimbursed with diesel fuel from the _]Ob site, but was not reimbursed for wearand tear

. to his vehicle, and

E. Appellant Hoover arranged and paid for the services of Smnmersvﬂle Welder Jim Green,
on at least three occasions, for equipment repalrs

1, (10
Addiﬁonaliy, Appellant Hoover made a loan to Appelleé Mo%an m the amount of $.1 0,000 on
March 28, 1986, ras evidenced by cancelled check number 1330, which was made payable to “Pefe
Moran” and drawn on Appel-larllt Hoover’s pérsonal checking aécouht at the Home National Bank, Sutton,
West Virginia. No promissory note was executed evidencing this loan; howevef, Appeilant Hoover wrote
“two month Joan” on the face of the check. This loan was never repaid. Pursuant to his Affidavit,

Appellant Hoover “does not know for what purpose these funds were borrowed or whether it was a loan

.3 ‘

Pursuant to Hems A, B and E, Appelizint Hoover was eventually reimbursed by the coal company

for the purchases of the dozer blade, Caterpillar model 773 rock truck bed and the rotary drill, as well as for
the cost of Jim Green’s.- welding services.




to the company by Peter Moran.” Id, | 11. (A copy of the check is attached to Appellant Hoover’s -
Afﬂdevit as Exhibit No. 3.) - | |

Leter that year, on August 7, 1986, Appellaﬁt .Hoover loaned Appellee Moran $2,000, as
evidenced by cancelled check number 1445, which was made payable to “Pete Molr.an,” and Was also
drawn on Appellant Hoover’s personal checking account at the Home Nat10na1 Bank, Sutton, West
Virginia. Accordmg to Appellant Hoover’s Affidavit, the loan purportedly was | secured by an International
_ smgle~ax_le dump truck, which was utilized by the coal company. This truck was later sold by Appe_llee

Moran, but the $2,000 loan was never repaid. d, 912, (A clopy of the check is attached to Appellant
-Hoover’s Afﬁdavit as Exhibit No. 4.) |

Then, on Jahtlary 4,1 991 , Appellant’ s wife, Sharon A Hoover, made check nutnber 1834 payable
| te Home Natienal Bank in the amount of $ 1 ;},5 10, with the hotatiort, “Fuel Truck/Moun_tain Meirt Lumber’r’
~on the face of the check. Appellant Hoover used this moriey to buy a 1985 GMC fuel truck fer the
_ company, which was titled in the company’s name. Tlte Affidavitrelates that the coal company repaid this
rlloan “ina feW months.” Id .Y 13. (A copy of'the check .is attached to Appellant Hoover’s Afﬁdavit és
Exhibtt No.5.)

Appellant Hoover’ s Affidavit further provid_es that in September, 1994, he bought two Caterpillar
model 773 rock trucks for the coal compapy tousein cleaning sediment ponde. Pursuant to the Affidavit,
the company used both trucks for “at least a year Withotlt payment ofrent.” The company subsequently
purchased one of the trucks from .Appellant Hoover; however, the second .truck “was used for another year

without payment of any rent.” /d, Y 14.



Moreover, Appellant Hoover loaned the coal company approximately $10,000 to $12,000 on one

occasion “to meet its payroll during a time when it could not meet its payroll obligations.” The loan was

subsequently repaid by the coal company, according to the Affidavit. Id.,  15.

- Pursuantto the Affidavit, for several years Appellant Hoover “furnished to the colnpany without

cost a hydraulic air compressor for a grease truck and a steam genny.” Id., 7 16.

Appellant Hoover asserts in his Affidavit that for a period of several years, “Peter Moran sent him

to sales of used equipment with a letier of credit backed by your affiant’s personal checking account. Any

pu:rehases' made at such sales were solely for the benefit of the company.” Id B 17

Appellant Hoover states in his Affidavit that “but for the oral agreement with Peter Moran, he was
| underno obllga‘uon to perform the aforesaid acts.” fd., 1 8 Indeed Appellant Hoover asserts that “but
for hisactsin usmg hlS personal funds to pupchase parts, equipment and services to make loans, ait ol which
acts were solely for l:he beneﬁt ofthe company, the company would not have been able to stay inbusiness.”
1d., 919, lmportanﬂy, accordin’éito Appellent Hoever, neither Appellee Moran nor Prineess Beverly
“ever declined, rejected or objected to jfeur affiant’s use of his own personal funds tomake loans to and

to purchase parts, equipment and Sefviees for the company.” Id., ] 22.

Moreover, pursuant to the Affidavit, the acts set forth above, wherein Appellaht Hoovermadehis

personal funds available to the coal company, “constituted a business relationship outside the normal

relationship between employer and employee.” Id, 4 19. The Affidavit fuxtller stated, as follows:

..|Alll acts performed (by Appellant Hoover) were done in reliance on the promise by
Peter Moran that he would receive 10 % of the sale price if the company were ever sold.

" Throughout the time that your affiant was making his personal funds available to the
company, Peter Moran told him that the company was going to be sold and that your
affiant further believed that he would be given 10 % of the sale price. /d.



According to Appellant Hoover’s Affidavit, on or about February 13, 1 997, Appeﬂee Mo_ran

' offgred to settle Appella;nt Hoover’s inferest in Princess Beverly by paying him $20,000 per. year folr 20
years, and would also provide him with health insurance for 20 years.* Appellant Hoover agreed to accept
this offer “on the condition that it was reduced to Writing and signed by Pete'r Moran.””

However, onor abouf February 17, 1999 —about four days after Appellee Moran made the offer
of settlement to Appellant ﬁ’oover - Appeilee Moran called Appellant Hoover and advised him that
Prin_cesé Beverly ‘fwas being sold and that the saici agreemeﬁt they had reached on or ébout February 13,
1997 was not goiﬁg to be eXecﬁted.” . 24;

Ac)clording to his Affidavit, Appellant Hoover states that “sometime in February, 1 959,” Prin(;esé
Béverly was sold to AEi Hdlding Resoﬁrcgé Inc. for $ 171 ,600,7000. d,q 25 o

The case S?;ib ju.dice arises from Appellant Hoover’sclaim, as séf forth in his .Afﬁd.avit,' that “t_he
compaﬁy and Peter Moran have bredched their side of the agreemént reached in April, 1985, by fa.i.li;lg

| and/or reﬁlsi'ng to pay your affiant 1ﬁs promised 10 % ofthe éale proceeds from the sa;c cﬁ“ PrihcessBévéﬂy
- Coal Cornpa.ny.’; 1d., q 26. |
| Accofdingly, Aippellant I—Iooyér filed his Compiajnt on April 1 6', 2002, naming Princess Beveﬂy

Coal Company and Petet K. Moran as Defendants, to which they jointly filed a Motion to Dismiss, with

4 .
According to the Affidavit, the health insurance was valued by Appellee Moran at $1,000 per month.
Id, 923 ' '

5

- Payments pursuant to Appeilee Moran’s offer were {o commence after the coal com;ﬁany paid
Appellant Hoover “all accrued vacation and overtime pay,” which Appellant Hoover and Appeliee Moran
agreed “would be paid at his regular rate of pay equivalent to two years at 40 hours per week.” Id., 9 23.




accompanying memorandum of law, pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil
Procedure on July 30, 2002, Appella:m; Hoover filed his responée tothe Moﬁon to Dismiss on September
4, 2002. Former Defen(iant Princess Beverlj/“ replied tb Appéﬂant .Hoove;r’.s respénse to the Motionto
Dismiss on November 13, 2002. On November25 ,2002 former Defendant Princess Beverly filed its
notice of filing of bankruptcy, wﬁich triggered the automatic stay prOviSiohs of 11 US.C. §362. Appellant
| Hoover’s present counsel filed his Notice of Appearance .011 August 13,2003. The circuit court entered
an Agreed Order on March 29',72004, dismissing Princess Be?eﬂy from this civil action, with prejudice.
On Augusf 16,2006, Appellant‘ Hoover noticed for hearing the Motion to Dismiss filed j ointly by
| 'Appell-ee Peter K. Mordn aﬁd Princess Be\_/eﬂy m2002. Apéeﬂee Moran filed a “supplement” to t_he
Motion to Dismiss on Noverﬁber 9,2006. A hearing was held on the Motion to Disnﬁss on Novefmber
20,2006, wherein the circuit court, “exercising the discretion coﬁferred By Rlﬁe 12, elected to exclud¢ all
mattefs outside the ple_adings froni consic-ieration' inrelation to the Motion.” (See Order, Decémber 8,
-2006, 1) Ingranting Appellee Moran’s Mqtioﬁ to Dismiss, the circuit court’s Orclel.~ further provided', as
follows: | | |
The Court has considered all written submissions and oral arguments of counsel and has
conducted a thorough review of the Complaint, assuming the allegations therein to be true.
Adter this review; the Court finds no allegations in the Complaint against Peter Moran as
an individual, and therefore grants the Motion to Dismiss.
On December 1.3, 2006, Appellant Hoover filed his “Motion .of Johnnie Hoover For
Reconsideration of Order Granting Defendant, Peter K. Moran’s Motion lo Dismiss,” asserting that there

were “many allegations in the complaint against Peter K. Moran as an individual in that he was named as-

one of the ‘defendants.”” Appellant Johnnie Hoover appeaied the Order, filed January 2, 2007, wherein




the Circuit Court of Kanawha County, the Honorable Irene C. Berger presiding, denied Appellant
Hoover’s Motion for Reconsideration. Subsequently, this Court granted Appéllant Hoover’s Petition for
Appeal by Qrder filed June 8,2007. _Puréuaﬁt to that Order, Appellant Hoover submits herein his Brief,,
respectfully requesﬁng tﬁat this Honorable Court reverse the decision of the Cifcuit Court.c;f Kanawha
County. -

III.  ASSIGNMENT OF ERROR

Whether the Circuit Court of Kanawha County committed reversible error in summearily dismissing

Appellant Hoover’s Complaint, based ona clearly erroneous finding of “no allegations in the Complaint

'aga’i'ns.t Peter Moran as an individual.”.
RULIN G | 7 The Circuit Court granted Appellee Moran’s Motion to Dismiss, which dismissed
-_ the Complaint against Apﬁeﬂee Moran and dismissed the action from the éomt"é
docket.
~IV.  STANDARD OF REVIEW
. Apﬁeﬂate review of a circuit court’s order granting a motion to dismiss a co%nplaint is 5@3 novo.
See State ex rel. Mcér&w V. Séon‘ Ruhyan Pontiae-Buick, Inc., 461 8. E.2d 516 (W; Va. 1995) and
Savilla v. Speedway SuperAdmerica, LLC, 639 S. E 2d 850, 854 (W.Vé. 20006), citing Kopelman &
Associates v. Collins, 473 S. E. 2d 910, 913 (W.Va. 1996).
This Court exercises plenary review over a circuit court’s decision tb grant either a motion to

dismiss or a summary judgment. See Conrad v. ARA Szabo, 480 S. E. 2d 801 (W. Va. 1996).
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VI. ARGUMENT
A. DISMISSAL OF THE COMPLAINT AGAINST APPELLEE PETERK.
MORAN BASED ON A FINDING THAT THERE WERE “NO
ALLEGATIONS IN THE COMPLAINT AGAINST PETER MORAN AS
AN INDIVIDUAL” IS CLEARLY ERRONEOUS AND MUST BE
REVERSED ON APPEAL
The Circuit Court of Kanawha County'entered an Order ont December 8, 2006, granting Appellee
Moran’s Motion to Dismiss pursuant to its spare and further unarticulated finding of “no -allegations mthe
Complaint againsf Peter Moran as an individual.” In light of the circuit court’s clear ertorin réndexing this
precipitous decision, Appellant Hoover filed his “Motion of Johnnie Hoover For Reconsideration of Order
Granting Defendant, Peter K. Moran’s Motion to Dismiss” on December 13,2006, directing the circuit
- court’s attention to “many ailegations in the complaint against Peter K. Moran as an individual.”
Nevertheless, the circuit court denied Appellant Hoover’s Motion for Recohsideraﬁoh by Order filed
January 2, 2007, without further explanation of its 'ﬁecision. :

This Court’s de novo review of Appellant Hoover’s Corﬁplaintwiﬂ reveal the fallacious nature of
the circuit court’s ruling, wherea simple reading of the language of the .Complaint shows subsi:antial
allegz}tions against Appellee Moran, as an individual, in that he was named as one of the “defendants” in
the civil action, to wit:

7. These loans and purchases made by the plaintiff for the benefit of the defendants

were made by the plaintiff in material part because of his reliance upon
defendants’ promise that he owned 10% interest in defendant Princess Beverly

Coal Company, and if ever sold, he would receive 10% ofits net sale proceeds.

8. Asaresult of the various loans and financial support made by the plaintiffto the

' defendants, and the promise made by the defendants to the plaintiff, plaintiffhad

reason to believe, and did in fact did believe, that he had a 10 % equitable interest
in Princess Beverly Coal Company . . .

13




9, On February 13, 1997, defendant Peter Moran, in his own behalf and as
- President of defendant Princess Beverly Coal Company, entered into
negotiations with plaintiffto satisfy him with his claim of his equitable interest in the
Coal Company, which offer was never finalized or reduced to writing and signed

by the parties. :

11. Defendants breached their agreement with the plaintiff, made in 1985, as
aforesaid, by failing to account to the plaintiff the terms of the sale of Princess
Beverly Coal Company, and to render an accounting to him as to his share of the
sale proceeds. -

12. As adirectand proximate result of defendants’ breach of their agreement to
* theplaintiff, plaintiffhas been damaged in an unspecified amount, which breach

- occurred on or about February 18, 1999 and has continued thereafter.

See Cempiajnt (Emphasis added) .

Morteover, inthis Complaint, Appellant Hoover requested that “he be awarded judgment against-"

defendents jointly and severally' .that the Court order the defendants to account to the plaintiff
- the terms of the sale of the assets of Princess Beverly Coal Company to Addington Enterpﬂses Inc.,
.thathe have judgment against the defendants in the amount of 10% of the net sale proceeds ofsaid
Princess Beverly Coal Company L d '_ (Emphasis added)

Therefefe, this Court must reverse the circuit court’s Order, rendered January 2,2007, which upon
reconsideration granted Appellee Moran’s Motion to Dismiss, in f:hat the circuit court’s finding that there
were “no allegations in tlr;e Complaint against Peter Moran as an individual” ans clearly inerror, asade
novoreview of the Complaint and further eonsideratioe of Appellant Hoo_ver’s arguments herein shatl

reveal.

14




B, IN GRANTING APPELLEE MORAN’S MOTION TO DISMISS, THE
CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN THAT
APPELLANT HOOVER’S COMPLAINT STATES A CLATM UPON
WHICHRELIEF CAN BE GRANTED PURSUANT TO RULE 12(b)(6) .
OF THE WEST VIRGINIA RULES OF CIVIL PROCEDURE.

1. . 'Appeiiant Hoover’s Complaint Meets Standard
Required to Overcome a Motion fo Dismiss

The trial court, in appraising the sufficiency ofa complaint on a Rule 12(b)(6) motion,

should not dismiss the complaint unless it appears beyond doubt that the plaintiff can prove

no set of facts in support of his claim which would entitle him to relief. '

John W Lodge Distr. Co., Inc. v. Texaco, Inc.', 245 S E.2d 157, 159 (W. Va. 1978),

citing Syl. Pt. 3, Chapman v. Kane Transfer Co., 236 S. E. 2d 207 (W._ Va.. 1977,

_ (quoting Conley v. Gibson, 355 U.S. 41, 45-46, 78 8. Ci. 99, 2 L. Ed. 2d 80 (1957).

This Court further provided in Lodge, supra, that “[t] he standard which plaintiff must meet to
overcome a Rule 12(b)(6) motionis a liberal standard, and few complaints fail to meet it. The plaintiff’s:
burden in resisting amotion to dismiss is arelatively light one.” Lodge at 159, citing Williams v. Wheeling
Steel Corp., 266 F. Supp. 651 (N.D. W. Va. 1967)

Inaddition, citing thc; policy uz_ldeiiying the West Virginia Rules of Civil Procedure favoring the
determination of Jawsuits on their merits, this Court further stated in Lodge that “if the complaint states a
claim upon which relief can be granted under any legal theory, a motion under Rule 12(b)6) must be
denied.” Id., citing United States F: idelity & Guaranty Co. v. Eades, 144 S.E. 2d 703 (W. Va. 1965).
Moreover, the Court stated in Lodge that “for the purposes of the motion to dismiss, the complaint is
construed in the light most favorable to the plaintiff, and its allegations are to be taken as true.” Zd. at 158.

- Appellant Hoover’s legal theories and claims for relief sound in.contract and are based on the

following assertions: (a) that Appellee Moran induced Appellant Hoover to enter into an agreement in April,
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1985, wherein Appellant Hoox-ier ﬁséd his own personal funds and credit to make loans to Appellee Moran
and former Defendant Princess Beverly Coal Company and to purchase parts, materials, services and
equipment for use in Princess Beverly’s business operations in exchange for Appellee Moran’s promise
that Appellanf Hoover would receive 10 percent of the sale price when the company was sbld; (b)that thié
agreement constituted a'valid oral contract between Appellant Hoover, Appellee Moran and Pr_in(—:ess
Beverly; (c) that Appellant Hoover ﬁﬂly performed his side of the agreement; (d) that Appellee Moran and
Princess Beverly accepted the benefit of Appeﬂant Hoover’s performance under the agreement for a period

- of appfoximately ten yeér;; (e) that Appellee Moran and Princess Beverly are estopped by their own"
conduct froxﬁ denying that a valid oral contract exisfed; and (f) that the agreement was breached when B
Princess Beverly ﬁas SQld inF ebruaiy, 1999 and-Appellee Moran and Princess Beverly féileci and/ 0-1'
refused to pay Appellant Hoﬁver 10 percent of the sale price. |

2. " The Statote of Frauds is Not ADDlicabIe Herein, But Even if This

Court Finds the Sta’;u_te of Frauds to be Applicable. Appellce
" Moran [s Estopped From Asserting the Statute as a Defense

The oréd agfeement atthe heart of Appellant Hoover’s Complaint did not concern an exchange of
stock in Princess Beveﬂy m exchange for Appellaﬁt Hoover’s ﬁnancial assisténce; rather, Appellee
Moran’s offer was for Appellant Hoover to receive an equitabie interest in the company, i.e., 1 0 percent
of'the sale price when tﬁe company was sold, in exchange for Appellant Hoover’s substantial financial help.
Thus, any responsive argument that Appellee Moran may.offer asserting that the oral contractin this case
must comply with the Statute of Frauds because it involved the sale of securities is without merit.

" Another possible argument that may be offered by Appellee Mora;ri isthat the oral agreement falls

within the Statute of Frauds because the agreement was not performed within one year and is, for that
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reason unenforceable. That argument is likewise without merit. This Court stated in Syllabus Pts. 1 and
2, Thompson V. Stuckey, 300 S. E. 2d 295 (W. Va. 1983), as follows:
1. An oral contract under terms of which whole performance is possible -
within a year from date contract was entered into is not within statute of
frauds. Jones v. Shipley, 122 W. Va. 65, 7 S. E. 2d 346 (1940).
2. Aplaintiff secking to avoid the condemnation of his parole evidence
through the “capable of performance” exception to the statite of frauds,
W. Va. Code, 55-1-1(f) [1923], must show clear and convincing
evidence that the contract actually exists before a court may submit the
plaintiff’s claim to a jury. '
The Court reco gnized in Thompson that the requisite “evidence that the contract actually exists” may
include “circumstantial evidence, apparent reliance, similar practices of the defendant in particular or of the
industry in general in similar situations, or énythjng else thatwill convinee the court that the defendant has
been protected from an utterly spurious claim.” /d. at 299.
At this stage of the lawsuit, there are numerous factual issues yet to be developed th_rcngh
discovery, inclndjng witness testimony through depositions and production of financial records. However,
evenat thJs stage, Appellant Hoover is able to show apparent reliance on the oral agreement through his
actions of using his own personal funds and credit to make loans to Appellee Moran and Princess Beverly

and to purchase parts, materials, services and equipment for use in Princess Beverly’s business operations.

Furthermore, Appellant Hoover is also able to show that Appellee Moran apparently relied on the

agreement by his acceptance of Appellant Hoover’s performance and by his 1997 settlement offer.

Nevertheless, even if the Court finds that the Statute of F rauds is applicable to the facts of ﬂns case,
Appellee Moran is estopped by his own actions in raising the statute as a defense pursuant to West Virginia

law. This Court stated in Frasher v. Frasher,249 8. E. 2d 513, 516 (W. Va. 1978) that “[w]e have
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followed the general rule that where one party fully performs on an agreement that would otherwise be
barred by the Statute of Frauds, he is entitled to sue the other party for performance.” See also Stump
v. Harold,23 8. E.2d 656,659 (W. Va. 1942): “We regard it as unnecessary to cite authority to sustain

the broad statement that full performance on the part of the person offering to prove an understanding

relieves that understanding from the effecf ofthe Statute of Frauds. . . , and that, therefore, if otherwise. |

permissible, it may be established by oral testimony.”
Furthermore, the Court pljoVided the following éoMents inRossv. Midelberg,42 8. E.2d 185,
191-192 (W. Va. 1947) which are relevant to this Court’s analysis:

Itisabroad general rule that a court of equity will not penmt a party to take shelter under
the defense of a statute and by so doing commit a fraud on the other party. ...“The fraud
most commonly treated as taking an agreement out of the statute of frauds is that which
consists in setting up the statute against its enforcement, after the other party has been
induced to make expendltures orachange of situation in regard to the subj ect-matter of
the agreement, or upon the supposition that it was to be carried into execution, and the
assumption ofrights thereby to be acquired; so that the refusal to complete the execution
ofthe agreement is not merely a denial of rights which it was intended to confer, but the
infliction of an unjust and unconscientious injury and loss. Insuch case, the party is held,
by force ofhis acts or silent acquiescence, which have misled the other to his harm, to be
estopped froin setting up the statute of frauds.” (quotmg Glass v. Hulbert, 102 Mass. 24,
- 35,3 Am. Rep. 418)
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C. APPELLEE MORAN, AS THE SHAREHOLDER “ACTIVELY
PARTICIPATING IN THE OPERATION” OF PRINCESS
BEVERLY COAL COMPANY, MUST BE  HELD
INDIVIDUALLY AND PERSONALLY LIABLE FORBREACH
OF THE CONTRACT WITH APPELLANT HOOVER
PURSUANT TO THE EQUITABLE REMEDY OF PIERCING
THE CORPORATE VEIL

The lower tribunal’s erroneous decision to dismiss the Complaint allows Appellee Moran to eséape
providing Appellant Hoover with the equitable remedies to which he is clearly entitled, pursuant to Laya
v. Erin Homes, Inc., 352 S. E. 2d 93 (W. Va. 1986).

The case sub judice presents the appropriate circumstances Whereby “the corporate entity may,
be disfégarded to remove the barrier to personal liability” of Appellee Moran - the shareholder “actively
partlmpatmg inthe operatlon ofthe busmess pursuant to Laya Supm As stated in Appellant Hoover’s
‘ Compla:mt Appellee Moran was President and Ch16f Executive Officer of Princess Beverly Coal Company
during all ormost of the time Appellant Hoover was its employee. See Complamt, 3. A discussion ofthis
Court’s decision in Laya is germane to the de novo analysis herein.

Laya is the seminal case regarding piercing the corporate veil to hold shareholders individually
liable under a contract claim in West Virginia. See generally J. Jarrod Jordan, “Piercing the Cofporare
Veil in West Virginia: The Extension of Laya to All Sophisticated Commercial Entities,” 109 W. Va,

'L.Rev. 141 (2006).5 As explained in this comprehensive article, “piercing the corporate veil is the concept

of disregarding the formal and distinct existence of the corporate legal fiction and holding its sharcholders

6
- West Virginia Code § 31D-6-622(b) (2002) provides that “[u]nless otherwise provided in the articles
of incorporation, a shareholder of a corporation is not personally liable for the acts or debts of the corporation
except that he or she may become personally liable by reason of his or her own acts or conduct.”

(Emphasis added)
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personally liable for corporate debts.” /d. at 148. The commentator states that “[p]iercing began as an
equitable remedy, and ithas grown into a complex and vital common law doctrine.” /d at 150. (Footnotes
omitted)

Appellant Hoover asserts that equity requires that the corporate entity be disregarded in this case
to make the real party in iriterest, Appellee Moran, the individual actor, liable herein, Interestingly, in
“Defendant, Princess Beverly Coal Company’s Reply to Plaintiff’s Response to Defendants’ Motion to
Dismiss,” the former litigant agrees that Appellant Hoover’s re_medy lies, at least in part, with Appellee
Moran, asserting as follows: -

Princess Beverly received none of the proceeds from the February 1999 stock stale

challenged by the Plaintiff. Instead, the proceeds went to Mr. Moran and the other

shareholders and it is with them, if at all, that the Plaintiff’ s recourse lies. . .. Further, the

Plaintiff’s Complaint demonstrates that any purported oral agreement, whetherrelating to

the transfer of stock, stock proceeds, or otherwise, was between the Plaintiff and Mr.

- Moran, not Princess Beverly. Princess Beverly received none ofthe proceeds from the
sale of its outstanding stock The proceeds were paid to Mr. Moran and the other
shareholders. Thus, the Plaintiff’s remedy is with M. Moran and the other sharcholders
who received the proceeds which Plaintiff claims are partially his.” (Emphasis in Original) -
The Laya Court stated that “[ujnder exceptional circumstances, the corporate entity may be -

disfegai‘ded toremove the barrier to personal liability of'the shareholder(s) actively participating in the
operation of the business.” Jd. at97. Quoting Southern States Cooperative, Inc. v. Dailey, 280 8. E.2d

821, 827(W. Va. 1981), the Court further provided: “Justice may require that courts look beyond the bare

legal refationship of the parties to prevent the corporate form from being used to perpetrate injustice, defeat

7

Id, 9. See also 109 W. Va. L. Rev. 141, 148 (2006), supra: “The c;orporate veil generally will be
pierced when ‘a court determines that the debt in question is not really a debt of the corporation, but ought,
in fairness, to be viewed as a debt of the individual or corporate shareholder or shareholders.”” (Citation

omitted)
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public convenience or justify wrong. However, the corporate form will never be disregarded lightly.” o

The Court further stated in Zgya that “this Court expressed the principle of “piercing the corporate
veil’ in the following marmer in syllabus point 10 of Sanders v. Roselawn Memorial Gardens, [Inc.] 152
W. Va. 91, 1.59 S.E.2d 734 (1968):”

While, legally speaking, a corporation constitutes an entity separate and apart from the
persons who own it, such is a fiction of the law introduced for purpose of convenience and
to subserve the ends of justice; and it is now well settled, as a general principle, that the
fiction should be disregarded when it is urged with an intent not within its rcason and
purpose, and in such a way that its retention would produce anUStheS or inequitable
consequences :

Accord, Southern Electrical Supply Co. v. Raleigh County National Bank, _W.Va. S
., 320S.E.2d 515, 521-22 (1984); syl. pt. 4, Caflisch Lumber Co. v. Lake -

Lynn Lumber & Supply Co., 119 W. Va. 668, 195 S. E. 854 (1938); syl. pt. 4, Tynes
v. Shore, 117 W. Va. 355, 185 S. E. 845 (1936). See generally 1 W. Fletcher,

Cyclopedm of the Law of Private Corporations §§ 41, 41.10, 41.20 (rev. perm. ed.

1983); annotation, Stockholder’s Personal Conduct of Operations or Managemient

of dssets as Factor Jusryj)mg Disregard of Corporate Entity, 46 A. L R. 3d 428

(1972) 18 Am. Jur. 2d Corporations §§ 43-45 (1985); 18 C. I. 8. Corporations §§

6-7 (1939). (See Syllabus Pt. 2, Laya)

“Piercing the corporate veil” is an equitable remedy, the propriety of which must be
. examined on an ad hoc basis. See 1 W. Fletcher, Cyclopedia of the Law of Private

3

See Syllabus Pt. 3, Mills v. USA Mobile Communications, Inc., 438 S.E.2d 1 (W.Va. 1993), which
states: “The cotporate entity may be disregarded in those situations where the corporate form is being used
to perpetrate injustice, defeat public convenience, orjustify wrongful or inequitable conduct.” The Miils Court
further provided: “We do not hold that the corporate entity may never be disregarded in a contract action.
As the Mississippi Supreme Court recognized in Gray v. Edgewater Landing, Inc., . . ., the corporate veil
may be pierced if, '

“the complaining party . . . demonstrates: (a) some frustration of contractual expectations
regarding the party to whom he looked for performance; (b) the flagrant disregard of
corporate formalities by the defendant corporation and its principals; (c) a demonstration of

+ fraud or other equivalent misfeasance on the part of the corporate shareholder.” (Citations
omitted)

Mills at 14, quoting Gray v. Edgewater Landing, Inc., 541 So.2d 1044, 1047 (Miss. 1989).
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Corporations § 41.25 (rev. perm. ed. 1983). “Decisions to look beyond, inside and
through corporate facades must be made case-by-case, with particular attention to factual
details.” Southern Electrical Supply Co. v. Raleigh CounlyNatzonal Bank, _W.Va,
s »320S.E.2d 515, 523 (1984).

Laya at 97-98.

- Furthermore, this Court stated in Zaya that in a case imvolving an alteged breach of contract — such

as the instant matter — there is a two-pronged test to pierce the corporate veil “in order to hold the

shareholder(s) actively participating in the operation of the business personally liable for such breach to the -

party who entered into the contract with the corporation.”’ Id. at 99. The Court described thistestas
follows:
(1) there mustbe such unity of interest and ownership that the separate personalities
ofthe corporation and of the individual shareholder(s) no longer exist(a dlsregard

- ofthe fonnahtles requlrement) and

(2)  aninequitable result would occur if the acis are treated as those of the corporatlon
alone (a fairness requirement). :

Id. (See Syllabus Pt. 3)

Withregard to the first prong of the test, the Court in Laye referenced factors that it had set forth

previously inits decision that were to be considered in deciding whether to pierce the corporate veil. The -

Court stated, as follows:*“Most of the numerous factors listed previously are pertinent primarily to the
disregard of formalities requirement, not because it is the more important requirement — it is not— but

because itis easier to compile a list of typical corporate formalities than to anticipate and list types of

-9

The Court also described a possible “third prong” to the test for “certain types, of contract creditors
of the corporation, specifically, those capable of protecting themselves,” such as a “bank or other lending
institution.” /4. at 100. This “third prong™ obviously does not apply to the case sub judice.

22



inequitable and unfair consequences which could result from not piereing the corporate veil ina given case.”
Id.

Of particular relevaqce to this discussion is the Laya Coqrt’s reference to “[a]n often quoted
statement of the.vital importance of grossly inadequate capitalization as a factor in determining whether to
pierce the corporate veil.” Quoting 1 W. Fletcher; Cyclopedia of the Law of Privqre Corporations §
44.1 (rev. perm. ed. 1983) (footnotes omitted), the Court provided at Footnote 7, as follows:

Ifa corporatlon is organized and carries on a business without substantial cap1ta1 insuch
away that the corporation is likely to have insufficient assets available to meet its debits,
itis 1nequ1table that the stockholders should set up such a ﬂlmsy organization to escape
personal liability. The attempt to do corporate business without providing any sufficient
basis of financial responsibilities to creditors is an abuse of the separate entity and will be
ineffectual to exempt the stockholders from corporate debts. It is coming to be recognized
asthe policy of the law that stockholders should in good faith putat the risk of the business
unencumbered capital reasonably adequate for its prospective liabilities. [fthe capital is
illusory or trifling compared with the business to be done and the risks of loss, this is
ground for denying the separate entity privilege. It has been stated that a corporation’s
capitalization is a major consideration of courts in deciding whether a legitimate separate
corporate entlty was maintained. ' '

Id at 101
The factual narrative of this case, set out in Section II_o.f' this Petition, details the “grossly
inadequate” financial condition of the coal company at the time Appellant Hoover entered into an oral

agreement with Appellee Moran to help keep the company afloat. Indeed, Appellant Hoover asserts that

“but for his acts in using his personal funds to purchase parts, equipment and services to make loans, all
of which acts were solely for the benefit of the company, the company would not have beeh able to stay
in business.” (See “Plaintiff’s Response To And Memorandum In Opposition To Defendants’ Motion To

Dismiss,” Plaintiff’s Affidavit, §19.)
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Itis particularly inequitable, if not egregious, that Appellee Moran benefitted handsomely from this
business relationship with Appellant Hoover, whereas Appellant Hoover was left with nothing for his
extensive investment of time and substantial funding to the ultimately profitable enterprise. Importantly, the

Laya Court stated:

Close corporations are closely scrutinized to determine whether the corporate veil should
be pierced. (Citation omitted) One of the principal reasons for this close scrutiny of close
corporations is that grossly inadequate capitalization is more likely to occur in a close
corporation than in a corporation whose shares are publicly traded, and grossly inadequate
capitalization is a very important factor, as an element of the fairness prong, in determining
whether to pierce the corporate veil. “One fact which all the authorities consider significant
in the inquiry [of whether to pierce the corporate veil], and particularly so in the case of the
onc-man or closely-held corporation, is whether the corporation was grossly
undercapitalized for the purposes of the corporate undertaking ” (Citation omitted) An
obvious inadequacy of capital, measured by the nature and magnitude ofthe corporate
undertaking, has . . . frequently been an important factor in cases denying shareholders
their defense of limited liability. (Citations omitted)

. Jd at 100-101,

The Laya Court further provided 1'1-1Fooin0te 7ofthe decision that “[s]everal of the commentators
suggest that grossly inadequate capita.l.ization per se should be sufﬁcient to pierce the corporate Véil, except
whena gontrac_t creditor capable of protecting itselfassumes the risk.” /d. at 101 (citations omitfed)._zo
The Court provided in Syllabus Pt. 4, Laya, as follows: “Géﬁerally, the presumption is that the pa@ de.aling

with the corporation did not assume the risk of grossly inadequate capitalization.”

10

- The Court provided in Syllabus Pt. 5 of Laya, as follows: “Grossly inadequate capitalization combined

with disregard of corporate formalities, causing basic unfairness, are sufficient to pierce the corporate veil

in order to hold the shareholder(s) actively participating in the operation of the business personally liable for
a breach of contract to the party who entered into the contract with the corporation.”
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This Court has followed Laya since the seminal de01s1on was issued in 1986. In Dieter
Engmeermg Services, Inc. v. Parkland Development, Inc.,483 8. E.2d 48 (W. Va. 1 996) this Court
held in a breach of contract action that the Randolph County circuit court did not err in piercing the
corporate veil and holding tha’p the individual sharcho lders were personally liable for fhe corporation’s debt.
The Dieter Court examined the numerous relevant factors in the “totality of circumstances’ te‘ét,” finding
that fifteen of the nineteen factors Iisted in Laya, supra, “should be construed in févor of piereiog the
-eorporate veil.” Jd. at 60. Tﬁe Court stated: “[ T]here is evidence of factor 8, the failure to adequately ._ 7
capltahze acorporation for the reasonable risks of the corporate undertaking which supports p1erc1ng the
corporate vell In Laya, we made clear that this was one of the most 51gn1ﬁcant factors in determmmg
whether the corporate ve11 should be pierced.” Id.

F inally, the Laya Court dealt witha mo‘pio_n for summary judgment, whereas in the instant matter,
the issue at bar concerns the circuit comt’.s.erroneous dismissal of Appellant Hoover’o Complaint pursuant
to Appellee Moran’s Motion to Dismiss. Syllabus Pt: 6 of Laya states as follows: “The propriety of
piercing the corporate veil should rarely be determined upon a motiori for summary judgment. Instead, the
propriety of piercing the eorporate veil usually involves oumerous questions of fact for the trier of facts to

- determine upon all ofthe e\’ridence.” See St. Peterv. Ampak-Division of Gatewood Products, Inc., 484
S.E.2d481 (W .Va. 1997) which etated, citing Syllabus Pt. 6 of Laya, that “[tJhe numerous issues of fact
presentin determining whether to pierce the corporate veil, led us to caution against deciding thisissue on

summary judgment.”
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Accordingly, issues involving the propriety of piercing the corporate veil pursuant to the case sub
Judice likewise should not be determined upon a motion to dismiss, given the “liberal standard” that a

plaintiff must meet in order to overcome a Rule 12(b)}(6) motion. See Lodge, supra, at 159.

ViI. CONCLUSION

Therefore, based on the argument and authorities discussed above, Appellant Johnnie Hoover
respectfully requests that the Order of the Circuit Court of Kanawha County, rendered January 2, 2007,

granting Appellee 8 Motlon to Dismiss, be reversed by this Honorable Court:

Respectfuﬂy Submitted,
JOHNNIE HOOVER

)\Rﬁo \/\)‘-—\K Appellant, By Counsel.

~ STEPHEN P. MEYER [WVS8 # 2541] -
Meyer and Ford

Attorneys at Law

P.0. Box 11090

Charleston, WV 25339

(304) 345-3900

Attorney for Appellart
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